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Purpose 

The purpose of this policy is to ensure consistent, proportionate, and timely action is taken by 

Environment Protection Authority (EPA) staff in managing the environmental risks from unauthorised 

level 2 activities and enforcing the legal requirements of the Environmental Management and Pollution 

Control Act 1994 (EMPCA). 

Scope 

This policy is part of the EPA’s compliance and enforcement framework, and sits under the general 

guidance provided in the Compliance and Enforcement Policy. It applies in circumstances where 

unauthorised level 2 activity has been identified and describes the response to be taken to bring the 

site back into compliance and to escalate to an enforcement action where necessary. 

It does not apply to an EL activity (finfish farming), which is exempt from section 51C of EMPCA. 

Legislative Framework 

A ‘level 2 activity’ is an activity that is specified in Schedule 2 of EMPCA and any development for the 

purposes of enabling such an activity to be carried out. Schedule 2 lists the relevant works or 

facilities, some of which have threshold levels. 

Level 2 activity is regulated by the EPA. 

In March 2022 section 51C was added to EMPCA. Section 51C makes it a criminal offence to 

conduct a level 2 activity (other than an EL activity) unless: 

a) there is in force a permit under the Land Use Planning and Approvals Act 1993 (LUPAA) or an 

environment protection notice (under EMPCA) authorising the conduct of the activity; or  

b) the activity is also a level 3 activity (a project of state significance under the State Policies and 

Projects Act 1993; or 

c) the EPA Board has determined under section 27(4) of EMPCA that an assessment of the 

activity is not required. 

Upon conviction for an offence under section 51C a body corporate may be fined up to 1000 penalty 

units, and a natural person may be fined up to 500 penalty units and/or receive a term of 

imprisonment not exceeding 12 months. 

51C Offences 

The conduct of an unauthorised level 2 activity can result in serious or material environmental harm 

or environmental nuisance.  Unauthorised activity can come to the EPA’s attention through public 

complaints, pollution incidents, auditing or inspection of EPA regulated sites, and via EPA intelligence 

gathering. 

It is the obligation of the person responsible for a level 2 activity to be aware of the laws that apply 

to it. Some common scenarios where a breach of 51C may occur include: 

https://epa.tas.gov.au/Documents/Compliance%20and%20Enforcement%20Policy%202022.pdf
https://www.legislation.tas.gov.au/view/html/inforce/current/act-1994-044#JS2@EN
https://www.legislation.tas.gov.au/view/html/inforce/current/act-1993-065
https://www.legislation.tas.gov.au/view/html/inforce/current/act-1993-065
https://www.legislation.tas.gov.au/view/html/inforce/current/act-1994-044#GS27@Gs4@EN
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1. An authorised ‘level 1 activity’1 that exceeds the Schedule 2 threshold due to a temporary 

intensification (e.g., short-term increased production). 

2. An authorised level 1 activity that exceeds the Schedule 2 threshold for that activity on an 

ongoing basis. 

3. An authorised level 2 activity which has added an ‘enabling development’2, or a new level 2 

activity without authorisation.  

4. A level 2 activity being conducted on a site with no authorisations for any activity being 

conducted there. 

5. An activity which has become a level 2 activity by virtue of a change to Schedule 2 of 

EMPCA. 

EPA Response 

The EPA will investigate suspected unauthorised level 2 activity as soon as practicable to determine 

whether there is evidence of an offence being committed and what the environmental risks of that 

activity are. 

In most cases a warning letter will be issued to the person responsible for the activity at an early 

stage, to put them on notice that they may be committing an offence, and to provide them with an 

opportunity to either provide evidence that they have proper authorisation or cease the 

unauthorised activity. 

The EPA may forgo a warning letter if the circumstances require urgent action. 

The EPA has a range of statutory powers to ensure compliance with EMPCA, which include: 

a) An Authorized Officer may issue any direction under section 92(1)(l) reasonably required for 

the prevention or investigation of offences under EMPCA; and/or 

b) The Director, EPA may issue an Environment Protection Notice under section 44 to prevent 

serious or material environmental harm or environmental nuisance from occurring or to 

secure compliance with the general environmental duty; and/or 

c) The Director, EPA may bring a civil enforcement proceeding under section 48 against anyone 

engaging on conduct in contravention of EMPCA. 

Offences, including non-compliance with statutory instruments and other offences under EMPCA or 

its regulations, will be managed utilising the enforcement tools described in the Compliance and 

Enforcement Policy which may include prosecution. 

Advice and Further Information 

The EPA can provide advice and guidance on whether an activity or an intensification of an existing 

activity is a level 2 activity. General enquiries can be made by emailing the EPA at 

enquiries@epa.tas.gov.au or see the EPA website for further contact information. 

 

 

1 A level 1 activity is one that requires a permit under LUPAA but is not a level 2 activity or a project of State 

significance under the State Policies and Projects Act 1993. Level 1 activity is regulated by council. 
2 An ‘enabling development’ is any development for the purpose of assisting or contributing to an existing level 2 

activity.  
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